
COURT OF APPEALS OF GEORGIA 
t 	

DOCUMENT RETURN NOTICE FOR BRIEFS OR MOTIONS 
4t 

September 16, 2015 

To: Mr. Oscar Miller, 519 East Ontario Avenue, S.W., Atlanta, Georgia 30310 

Docket Nu er: A16A0024 Style: Oscar W. Miller, Jr. v. David Wilburn 

Your do ument(s) is (are) being returned for the following reason(s). 

1. 	Your Appellant's Brief, was not accompanied by the statutory filing fee ($300.00 civil; $80.00 
criminal *Effective July 1, 2009) or a sufficient pauper's affidavit. OCGA§5-6-4 and Rule 5 
Please be advised that your pauper's affidavit should be notarized by a notary public. 

2 . ❑ 	A Request for Oral Argument must be filed as a separate document. Rule 28 (a) (3) 

3. ❑ 	Your document(s) was (were) not signed by counsel (No signatures with expressed permission are 
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IN THE COURT OF APPEALS 

STATE OF GEORGIA  

FIL 

OSCAR WAYNE MILLER JR. 	 CLER 
Appellant 

V 
	

CASE NO: A16A0024 

DAVID WILBERN 
Appellee 

PART ONE 

PROCEDURAL HISTORY AND SETTLEMENT OF FACTS 

In the court below appellee served Oscar Miller (senior) on October 11, 2006 

with a complaint and summons in connection with custodianship affecting the 

possession and control of inherit property. A default judgement was entered on 

February 8, 2007, on June 21, 2007 the trial court set aside that judgment but did not 

set aside the default. Oscar Wayne Miller III (Oscar Miller Jr.) was added as a party 

to the action and an amended complaint was filed with the court on July 24, 2007. 

Oscar Miller died and the court appointed a special master. The parties were ordered 
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to obtain an order appointing an administrator for his estate to proceed before the 

special master by November 18, 2011. The deadline passed and the case was 

dismissed. The errors complained of here in appear in the re-opening. The method 

by which the errors were preserved for consideration was by the entry of the court's 

order permitting withdrawal. 

PART TWO 

ENUMERATION OF ERRORS 

Error 1- The Court erred below in referring to respondent as petitioner in a case 

where respondent had discharged his lawyer with cause before the original case had 

been dismissed. 

Error 2- The court erred below in denying movant' s August 21, 2014 motion to 

vacate and set aside judgment in a second case sought by the adverse party when 

movant new counsel had not entered an appearance. 

Error 3- The Court erred below in accepting for filing Oscar Miller Jr. death 

certificate without notifying opposing party. 
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PART THREE 

ARGUMENT 

Standard of Review for the grant of withdrawal from representation is cause 

and effective date of that withdrawal in the instant case, however, the court below 

granted withdrawal from representation and then the withdrawing attorney fail to 

notify his client of the effective date. 

"Generally," [4] A client has a right to discharge a lawyer at any time, with or 

without cause subject to liability for payment for the lawyer's service. Where future 

dispute about the withdrawal may be anticipated, it may be advisable to prepare a 

written statement reciting the circumstances. 

Therefore, the standard for review here where the effective date representation 

was withdrawn due to pay being denied to the attorney the evidence for so doing 

must be clear and convincing. 

STATEMENT OF FACTS  

This case is the culmination of a man's persistent attempts as custodian of his 

grandparent property to protect and maintain possession and control. Appellant 

Oscar Wayne Miller Jr. (here in after appellant) entered this case by a motion to set 
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aside the judgement obtained against his father in order to clear up the matter of 

ownership and so the appellee could address his concerns to him. The first 

knowledge of Oscar Miller III was set forth in this pleading. The appellee opposed 

the assertion that they had served the wrong Oscar Miller so they continued to set 

fourth facts in support of that claim. 

The appellee also claimed he is the successor in interest to Willie Miller and 

that pursuant to the terms of the Last Will and Testament of Coven Miller, Willie 

Miller was entitled to one half of Coven Miller's interest in the property which was 

to be sold pursuant to the terms of the will. 

Appellant father was the executor of the estate of Oscar Coven Miller whose 

legal name was Oscar Coven Creamer. Him and his wife Willie Mae, whose legal 

name was Willie Mae Creamer were the original owners of the property which is in 

dispute. The before mentioned Willie Miller legal name is Alonzo Creamer. These 

Facts were unknown to the appellee. The February 4, 1998 deed entered into this 

case to establish appellee interest is the same deed DeKalb County declared 

unworkable, he did not have the legal right to file an executive deed for this property. 

During the course of these proceeding appellant's father died July 22, 2010. The 

appellee accused appellant of refusing to probate his father's will by refusing to 

cooperate in obtaining the appointment of an administrator. The probate judge fail 
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to assist the appellee in committing a fraud before the court all the evidence of the 

record acknowledges the fact that Oscar Miller was deceased, not Oscar Miller Jr. 

The parties had until the last day of the courts' October 18, 2011 trial calendar 

to take appropriate action. Appellant urged his counsel in an October 17, 2011 

certified letter to use the documents of his grandparents and uncle legal names to file 

a motion to dismiss base on Alonzo Creamer could not legally sign his name as 

Willie Miller. The appropriate action referred to was to obtain an order appointing 

and administrator. Appellant urged his counsel again to file a motion to dismiss 

based off appellant's father name change from Oscar Creamer to Oscar Miller. This 

is the effective date legal counsel could not get paid because he would not do what 

his client wanted him to do. November 18, 2011 came and the case was dismissed 

anyway. 

The case summary show that after the dismissal appellee meet with another 

judge 10 months later, filed a suggestion of death and a status conference was held 

18 months after the case was dismissed. During this lapse of time appellant attorney 

had not ask about any payment that he might believe was due and his ex- client did 

not bother him about his withdrawal from his dismissed case. Counsel withdrawn 

was not needed until the new trial court judge would not allow appellant to represent 

himself pro se eventually, after most of the pleading had been ruled on appellant ex-

counsel was granted permission to withdrawn. The case is before the court of appeal 
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because the withdrawn is an improper withdrawn due to counsel failure to establish 

an effective date. 

Statement of Law and Authorities 

Error One: In order for a judge to grant an attorney permission to withdraw 

from representing a client he should be clear on who the client is and that good cause 

for withdrawal exists. The attorney's grounds for withdrawal was not true. The client 

did have the funds to retain counsel further but chose not to insist upon his council 

to continue to pursue his objective. His attorney considered filling a motion to 

dismiss based on legal documents that would clarify who is Oscar Miller Jr. and 

establish the fact that Willie Miller name is an alias for Alonzo Creamer was 

repugnant and imprudent. 

Thus we will consider the subject of the appellant's October 17, 2011 letter to 

Mark J. Issa. Here is the birth certificates discussed: 
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Importantly in appellant's discussion of how his case was handled he belittled 

the attorney's prudence and discretion to the point where his counsel begin to treat 

his case as an aversion. Heedful of circumstances and potential consequences. His 

reason or appellant reason both showed good cause for withdrawal existed but at the 

time the issue was just not that important. Both parties knew the November 18, 2011 

deadline to obtain and order to appoint an administrator of Oscar Miller Jr. estate 

would not happen and the case would be dismissed. 

Error two: the ruling that stated appellant has been represented at all times by 

his attorney was totally unsupported by the evidence. Georgia's Uniform Superior 

Court rules do not discuss withdrawal from representing a client when the presiding 

Judge has dismissed the case. Rule 4.3 withdrawal do state "shall submit a written 

request to an appropriate judge of the court for an order of the court permitting such 

withdrawal." The appropriate judge at that time would have been the Honorable John 

J. Goger and that would have seem futile due to the dismissed case. When he 

dismissed the case he also discharged the cause for appellant having an attorney. 

Judge Tom Campbell re-opened the case some 18 months later and then granted an 

order for appellant's lawyer to withdraw 21 months after that. 

It appears the appellee expects the missing effective date of withdrawal to fall 

under improper withdrawal due to lack of communication by the appellant's 

attorney. The court below addressed this issue when appellant's August 21, 2014 
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Motion to Vacate and Set Aside Judgement was denied. Then the court ruled 

appellant has been represented at all times by his attorney even though movant filed 

his motion pro se. State Batt Rules and Regulations, Rule 4-102, RPC Rule 1.16 (A)3 

states" A lawyer shall not represent a client or, where representation has 

commenced, shall withdraw from the representation of a client if the lawyer is 

discharged. 

In no instance has this court or the Supreme Court of Georgia ever concluded 

that a trail court must rely on a discharged lawyer to submit a written request for an 

order of the court to permit withdrawal from a dismissed case. Furthermore, this trail 

court has not been required to support any of its erogenous conclusion. Appellant's 

motions which followed would not receive a response from the court. 

Error 3: In determining an effective date of appellant declining or terminating 

representation we have to consider potential significant damage from pleading after 

the case dismissal. The court below allowed an October 12, 2012 appearance of a 

death certificate for Oscar Miller Jr. and it should not have went unchallenged by 

the opposing party. Objections to this were filed in probate court and that court never 

had any hearings on the matter. Oscar Miller named his son Oscar Miller Jr. in his 

will. When appellant submitted one of those objections he had to produce positive 

identification. The court below determined that the appellee and the court notified 

appellant of the events after May 29, 2013 in its September 9, 2014 denial of 
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appellant's August 21, 2014 Motion to Vacate and Set Aside Judgement. Two entries 

appear on the case summary prior to this date. Thus we must consider this death 

certificate file on October 12, 2012. The appellant's August 21, 2014 motion was 

based on O.C.G.A.& 9-11-60(d). The second ground under this code is fraud. 

In considering the findings listed in the enumeration of error 1- the birth 

certificates the court below should not be permitted to terminate the living due to a 

fraudulent filing. After making this unsupported filing the appellee fail to notify 

appellant nor appellant's discharged lawyer. Due to this fraudulent filing the 

evidence now show that a non- amenable defect "appears upon the face of the record 

or pleading as a ground for the setting aside" the court's order of August 20, 2014 

and that appellant did meet his burden to have the court below order set aside or 

vacated. 

Furthermore, the evidence did not show, or even hint to the fact that appellant 

had representation since November 18, 2011. Without evidence of representation the 

ruling that stated appellant had been represented at all times by his attorney is totally 

unsupported, the court's granted orders are totally unsupported by the evidence the 

law required to make such decisions and therefore appellant submit all the court' 

orders after November 18, 2011 should be overturned and the case once again be 

dismissed. 
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